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Brlef facts of the case:-

Mr. Shaikh Abdul Rizwan (hereinafter also referred as "the

Passenger"), holding an Indian Passport No, 25787495 had arrived at

Terminal-2, SVPI Airport, Ahmedabad from Kuwait by .lazeera Flight No. J9

407 dated 14.O2.2O2O.

3. Based on the primary inferences, Government Approved Valuer Shri
Devang Soni, was called upon for examining the auLhcr-rticity and puritl ol'

the said transparent packct of Semi Solid Pastc n.ho in turn askcd rhr..

officer to bring the said substance to his workshop as the process of
extraction can be carried out there only. on completion of the extracrion
process as detailed in panchnama dated 14.O2.2O2O, the (jovcrnmcnl
Approved Valuer submitted the Valuation Report dated l4.O2.2O2O u.hcrein

he submitted that the one 24 kt. gold bar piece and one golcl rcmnant. tor:rlh
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2. On the basis of passenger profiling, he was intercepted by the ollicers ol-

Customs for detailed checking after he opted for clearancc through grecn

channel. He was inquired whether he were having any contraband or anl'

dutiable items in person or in the baggages. in response to which he replicd in

negative. Thereafter, all his baggage tvere subjected to X-Ra1, s<'reening at the

X-Ray Screening machine but nothing objectionable was found. Thereafter,

the passenger was asked to walk through the Door Frame Metal Detector

("DFMD") after removing all the metallic objects \4'orn on the bodl' b1'

Customs authorities. The passenger readily removed all metallic items and

passed through the DFMD, when he passed through the DFMD, no alert

sound was heard from the DFMD machine. The Customs officers politely asked

the passenger whether he had any metallic substance on his bodr,, hou,ever the

passenger denied again. Further on personal search of his <:lothes bv C-'ustr>ms

authorities, nothing was recovered. On suspicion that the passenger has

concealed some metallic substance in his body, he was brought in the AIU

office at SVPI Airport and was interrogated in a polite way by Customs

authorities, but the passenger continued to deny of having concealed any

metallic substance inside his body. Thereafter on lurther and rcpcatecl

interrogation by Customs authorities, the passenger finally confessed that he

has concealed some gold paste in his rectum and after sometime he was taken

to toilet room where he removed two black colour capsules lrom his rectum.

The Customs officer asked the passenger as to what was inside the two

capsules recovered from his possession, to which the passcngcr inlorn-rcd lhat

the same was gold in paste form.



weighing 624.L9O Grams having purity 999.0 was derived from 685.200
grams of Semi Solid Substance consisting of Gold & Turpentine Mix, valued

at Rs. 22,87,780/-(Rupees Twenty two Lakhs eighty seven thousand seven

hundred eighty only) (Tariff Value) and Rs. 26,26,280 I - (Rs. Tu'entv six lakhs

twenty six thousand two hundred eighty only) (Local Market Value), which as

well as black adhesive tape used for concealing the gold in paste form, vvere

placed under seizure vide panchnama drawn on 14.O2.2O2O on rhe

reasonable beliel that the said goods were smuggled into I ndia and was

liable for confiscation.

4. Statement of Mr. Shaikh Abdul Rizwan was recorded on 14.O2.2O2O

wherein he, inter alia, stated that -
* he has studied upto lOth standard and self employed as a salesman in a

readymade garment shop in Thane and earned approx. Rs. 15000/- per

month; he can read, write and understand Hindi and English languagc;

* he had gone to Kuwait on LO.O2.2O2O from Mumbai to Kuwait via Dubai and

returned from Kuwait on 14.Q2.2O2O by Jazeera Flighr No. J9 4O7 ar SVPI

Airport, Ahmedabad Terminal 2 as an International passenger;

* it was true that he was intercepted by the Customs Olficers after clearing from

immigration, near the Customs Green Channel in the arrival hall of Terminal-2 ol

SVPI Airport, Ahmedabad. He declared before customs that he did not have ar:5

dutiable goods with him or in his baggage (i.e. one black coloured hand bag and

one maroon trolley bag as checked in luggage);

* The Customs oflicer explained that the substance recor.'ered lrom hrm u'as

required to be checked for ascertaining the exact weight of Gold and its purity.

Therefore, the said substance was checked by Government approved valuer i.e.

Shri Devang Ratilal Soni. He agreed and was fully satisfied with the method of

melting, testing and valuation used by the r,aluer as men(ioncd in panchnam;r

dated 14.02.2020. He agreed that gold bar weighing of 624.190 grams having

purity 999.0 was derived from 685.200 grams of Semi Solid Substance

consisting of Gold & Turpentine Mix, valued at Rs. 22,87,7 80/- (Tariff Value)

and Rs. 26,26,28O /- (Local Market Value) u'as recovered

* he stayed at hotel in Dubai his tickets lor to and fro journey, lodging

boarding charges and other expenses were arranged by himself from his

personal savings ; he stated that the gold was bought by hrm for hrs own

personal profit;

* On 12.O2.2O20, he had purchased two gold capsules from Al[a gold market in

Dubai. Then he had concealed two capsules from Dubai Hotel, from Dubai he

boarded Kuwait flight on 13.02.2020 as there was no direct llight that timc

from Dubai, then vide Jazeera Flight No. J9 4O7 he had arrived at SVPI

Airport, Ahmedabad. Further, he said that from Ahmeclabad Airport lte was

to go to Mumbai by train;
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* he admitted that he had intentionally not declared the said substances before the

Customs Authorities on his arrival at SVP lnternational Airport Ahmedabad, as

he wanted to clear it illicitly and evade payment of duty.

The passenger was arrested by Customs oflicer and was offered bail by the Competent

oflicer under section 104(3) of the Customs Act 1962.

5. An SCN dated 31.07.2020 was issued to Mr. Shaikh Abdul Rizwan, bv

the Joint Commissioner, Customs Ahmedabad as to why :

(i) 24 KT Gold bar having purity of 999.O weighing 624.190 Grams

having purity 999.0 was derived from 685.200 grams of Semi

Solid Substance consisting of Gold & Turpentine Mix, valued at

Rs. 22,a7,780/ -(Rupees Twenty two Lakhs eightv scvcn thouszrnd

seven hundred eighty only) (Tariff Value) and Rs. 26,26,280/- (Rs.

Twenty six lakhs twenty six thousand two hundred eightyr onlf i

(Local Market Value) placed under seizure under panchnama dated

14.02.2020 should not be conliscated under Section 111(d), 11i(i),

1 1 1(l), and I 1 1 (m) of the Customs Act,7962;

(ii) The packing material - black adhesive tape - used as packing

material to conceal and hide the gold placed under seizure under

panchnama dated 14.O2.2O2O are also liable for confiscation

under section 118(a) and 119 of the Customs Act, 1962;

(ii) Penalty should not be imposcd on him unde r St't'tion I l2(a) rurrl

1 12(b) of the Customs Act, 1962.

DEFENCE REPLY & PERSONAL HEARING:-

6. Mr. Shaikh Abdul Rizwan has liled defence reply to the Show cause norice

vide undated letter received on 21.09.2020 signed only by his Advocate. The

submissions made are that-
> Gold is not a prohibited item. It is only a restricted item. Prohibition

relates to goods which cannot be imported by any one, such as arms,

ammunition, drugs etc. The intention behind the provisions of Section

125 is clear that import of such goods under any circumstances would

cause danger to the health, welfare or morals of people as a whole. This

would not apply to a case where import/export of goods is permitred

subject to certain conditions or to a certain category ol persons and

which are ordered to be confiscation for the reason that the condit.ion
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has not been complied with. In such a situation, the release of such

goods confiscated would not cause any danger or detriment to public

health. Admittedly, import of gold is permitted in case of certain categol/

of persons, subject to certain conditions, therefore, it would not fall

under the prohibited category as envisaged under the said provisions.

i the gold bars imported by her are not be treated as 'Prohibited goods'and

therefore the goods are not liable for confiscation under the provisions oi

Sections 111(d), (i), (l) and (m) of the Customs Act, 1962 and the goods

are liable to be redeemed to the noticee;

i Notification 50/2017-Customs dated 30.06.2017 does not prohibit the

importation of goods in any manner and it only specifies the eligihilitv

criteria only for the purpose of exemption from Custom duty in respect

of the imported goods which is not the issuc in the instant case.lt is u'cll-

settled position in law that an exemption notification, being on exception,

should be strictly construed;

Section 125 of the Customs Act, 1962 provides that goods should be

redeemed to the owner of the goods or to the person from whose

possession the goods were seized if the owner is not known. In those

cases owner was someone else. Question arises as to u'hether

circumstances of those cases be equated with the instant case? Was the

owner of the goods in the present case is known? ln this case, the noticee

Mr. Shaikh Abdul Rizwan claims ownership of the gold;

> It is not denied that in principle, the adjudicating authority has thc

power to absolutely confiscate or allou' redemption of thc goods. This

power is vested in terms of the Customs Act, 1962. There are no specific

guidelines demarcating the cases where absolute confiscation should be

ordered in similar cases. In such situation the judicial precedence along

with overall circumstances of the case are taken into account for

adjudging the matter. lt is the submission of the noticee that there are

no enough grounds for ordering absolute confiscation of the gold in thc

present case;

} According to the Law, the importation and exportation of certain goods is

prohibited or restricted. Restrictions usually refer to the nced lor

securing the authority or inspection from the appropriate Government

Department. The aim of prohibitions and restrictions is the protection o[

society and the perpetuation of a safe environmct-tt. Morc specificalh,

such prohibitions and restrictions are essential for the safeguard o[

social ethics, order and security, protection of public health or the health

of animals or the protection of plant-life, the protection of industrial and
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commercial property, archaeological treasures, cultural artefacts and

others.

) The Foreign Trade Policy which is in force categorizes goods into 2

categories as free, restricted or prohibited, thus makes a distinction

between prohibited goods and restricted goods. The policl'sat's that thcrc

are two kinds of restrictions. The items rrvhich are prohibited for trade arc

beyond the purview of import/export. The items rvhich are restricted can

be imported can be imported with a license (with its conditions) issued by

DGFT. Gold figures as a restricted item. It would, therefore, not to bc

correct to say that the policy prohibited import of gold. lt may be seen

from the letter part of the Clause 33 of Section 2 of the Act which is in
the nature of a clarification that even the goods, the import of which is
prohibited are not considered to be prohibited it the condition subject to

which their export or import are being complied with. Therefore, even if
conditions for import ol gold are not fulfilled, gold cannot bc c<.rnsiderc<l

as prohibited goods.

> if the goods are unconditionally prohibited from lmportation, the

importer/owner will not be entitled for claiming redemption. On the other

hand, if the goods are conditionally prohibited from importation (i.e.

subject to some conditions), the importer/owner may claim redemption.

Nevertheless, as per Section 125 of the Customs Act, 7962 framed under

the statute, an option of redemption can be given in his discretion bv an

adjudicating/ appellate authority, even in respect of prohibited goocls.

D The Central Board of Excise & Customs vide Circular No. 495/5/92-Cus.

VI dated 10.5.93, examining the EXIM Policy 1992-97 observed that gold

does not figure in the List of 'prohibited item" in Part-t <-r I Ncgertivc List t-,1'

Imports, clarified that the word "prohibited goods" occurring in tht,

Customs AcL, 1962 would include all the parts of the Negative List ol'

EXIM Policy unless the conditions mentioned for such imports have been

complied. Since gold, figured at S. No. 4 of the Negative List it was

considered to be prohibited item liable for action under Section 124.

However, by subsequent instructions later on, considering the import

liberalization policies, directions were issued, not !o order absc.rlutc

confiscation of Gold, in cases where the passengers had even cleared the

"Green Channel', but were otherwise eligible for the import and had

enough foreign exchange to cover the duty.
> Cold is not prohibited for import and therefore an option shor,rld bc givcn

to the importer for redemption ol the goods, even if the importer lails to
fulfill the conditions for import of gold, on payment o[ fine which does nor

exceed the market price of the goods less duty payable thereon.
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F The intention behind the provisions of Section 125 of Customs Act, 1962

is clear that import of goods such as arms, ammunition, addictivc

substance viz., drugs which would cause danger to health, welfare or

morals of people as a whole cannot be allowed under an1/ circumstances

and such goods have to confiscated absolutely. Hou,ever gold is not of

that Kind. Considering the facts and circumstance of the case and legal

position as interpreted above, consequent to liberalization and various

decisions of CESTAT/GOI absolute conf iscation u,ould be ven' harshi

r lt may thus be seen that as pronounced in the above judgmenls,

absolute confiscation is warranted in cases having special circumstances

as submitted above, it has not been brought out in the appeal as to hou

the case of the noticee can be categorized in any of the special

circumstances mentioned in the GOI above referred order;

). It is submitted without prejudice to the submission already made,

admittedly gold is not a prohibited item. It is a restricted item and

consequently the person from whom it was recovered or t.he owner of the

goods is entitled for release of the seized material under Section I25 ol

the Customs Act. The benefit of the same be extended to the notic'c('.

Taking the overall facts and circumstance of the casc and submissions

made by the noticee into consideration, the gold bars ma1, be released to

the noticee on payment of applicable duty.

i The noticee submits that he is the owner of the gold under seizurc. Hc

purchased the gold in Dubai for selling in Ahmedabad for profit. tt is

submitted without prejudice to the submission already made, admittedll'

gold is not a prohibited item. It is a restricted item and consequenLly the

person from whom it was recovered or the owner of the goods is entitled

for release of the seized material under Section 125 ol the Customs Act.

Section 125 of Customs Act, 1962 pr<>vidcs that in ctrsc of prohibitr:cl

goods the adjudicating authority may give an option of redemption ilnd in

this way he has discretionary power but for other than prohibited goods

the adjudicating authority has to give option to paJ" fine in licu o1'

conl'iscation and in this way the adjudicating authority shall allou'

redemption to the owner to the person from whose possession such

goods have been seized. The benefit of the same be extended to the

noticee. Taking the overall facts and circumstancc of the case and

submissions made by the noticee into consideration, the gold may be

released to the noticee on payment of applicable duty.

ln terms of clause (h) of Rule 3 of Foreign Trade (Exemption) fronr

Application of Rules in Certain Cascs) Ordcr, 1993 inrpor! of gold is

allowed in any form as part of baggage by passengers of Indian origin if

Page 7 of 20



the passengers satisfies the condition of six months stay abroad,

quantity does not exceed 5 Kilograms and duty is paid in convertible

foreign currency. Accordingly, the complexion of prohibition on import of

gold has undergone a sea change. Prior to the liberalizarion of inrport ol'

gold has undergone a sea change. Prior to the liberalization of import ol'

gold no import whatsoever was allowed to any private individu;tls. Rut

after liberalization of EXIM policy, import of gold is allowed subject t<-r

conditions;

i It was a single and solitary incident of an alleged act of smuggling ol'

goods, which can never be justiliable ground for confiscation invoking

the provisions of Section I I I of Customs Act, I 962. The noticee

respectfully submits that a complete and comprehensive appreciation of

all vital features of the case and the entire evidence on record with

reference to broad and reasonable probabilities of the case as carelulh

scanned and the contentions raised by the noticec mal be takcn rn t r.r

consideration while adjudicating the case. In vicr.," of all thc abt:r'c sairl

submissions, allegations made against the noticee are not proved;

D The noticee did not commit any act of omission or commission which can

be termed as a crime or manifesting an organized crime of a smuggling

activity. The test in such a case is to see whether the act is such that it
gives rise to an inference that the noticee was a habitual offe ndcr. Tltt'

case against the noticee fails this test. One of the cardinal principles

which has always to be kept in view in the system of administration of

justice for criminal cases is that a person arraigned as an accuscd is

presumed to be innocent unless that presumption is rebutted bv thc

prosecution by productions of evidence as malr' sho\^' him to be grriltl of

the offence with which he is charged. The burden of proving the guilt of

the accused is upon the prosecution and unless it relieves itself of that

burden, the courts cannot record a finding of the guilt of the accused.

There are certain cases in which statutory presumptions arise regarding

the guilt of the accused, but the burden even in those cases is upon the

prosecution to prove the existence of facts which have to be present

before the presumption can be drawn. Once those facts are shown by the

prosecution to exist, the court can raise the statutorv presumption and it

would, in such an event, be for the accused to rebut the presLlmption.

The onus even in such cases upon the accused is not as hearn, as is

normally upon the prosecution to prove the guilt of the accused. If some

material is brought on the record consistent with the innocence of thc

accused which may reasonably be true, even though it is not positivclv

proved to be true, the accused would be entitled to acquittal. Leaving

aside the cases of statutory presumptions, the onus is upon the
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prosecution to prove the different ingredients of the offence and unless it

discharges that onus, the prosecution cannot succeed;

! The noticee submits that he is from a respectable familv and a lau'

abiding citizen / businessman and he has never come under anv adverse

remarks;

! The noticee humbly prays that the gold may be released to him or.r

payment of reasonable fine, penalty and applicable duty. Further

proceedings against him may be dropped. The noticee craves leave t<.r

add, alter or amend any of the foregoing submissions.

) In the reply following judgements have been relied upon in the defence
reply:-

o Commissioner of Customs (Preventive), West Bengal Vs. India
Sales International reported in 2009 (2411 ELT 182 (Cal.)

r Shaikh Jamal Basha vs GOI, 1997 (9ll ELT 277 (APl
r Union of India vs Dhanak M Ramji (2003(248) ELT 128 (Bom)l
r Sapna Sanjiv Kohli Vs Commissioner ol Customs, Mumbar

[2O10(2s3)ELTA52 (SC)

r Horizon Ferro Alloys Pvt. Ltd. & othere vs Union of India
o Commissioner of Customs(AP) Vs Alfred Menezs !,2OO9

(242)ELT334BOM)
. Dhanak Madhusudan Ramji Versus Commissioner of Customs

(Airport), Mumbai l2OO9(2371 E.L.T. 280 (Tri.-Mumbai)l
r A. .Rajkumari Versus Commr. Of Cus. (Airport-Aircargo), Chennai

[201s (321) ELT s40]
. Mohd. Zia Ul Haque before Government of India T2014/314)849

Gol)
. Yaqub lbrather Yusuf Vs Commr. Ol' Cttstoms

[201 1(263)ELT685]
o Shaikh Jameel Pasha Vs Govt. of India 1992(91lELf 277(AP\
. Mohamed Ahmed Menu Vs Commissioner of Customs, Chennai-

2006 (205l. ELT383 (Tri-Chennai)
r Mohd Zia Ul Haque Vs Addl Commissionr of Customs,

Hyderabad
o Commr. Of Cus. & C. Ex., Delhi-lV Versus Achiever International

2ot2 (286l,E.L.T. 180 (Del.)

o Shri Rama Sugar Industries Ltd. v. State ol A.P., (1974) I SCC

534
o Rajaram Bohr A Versus Union Of India 20 15 (3221 E.L.T.337

(Cal.)
o Yakub Ibrahim Yusuf vs CC, Mumbai 2O11 ,263]. E.L.T. 685 (Tri.

Mumbai)
o Neyveli Lignite Corpn Ltd vs UOI 2009 (242l, E.L.'l. 4il7 (Mact.)

. HargivindDas K. Joshi Vs Collector of customs 1992 (6 1 ) ELT
172 (SC)

o Universal Traders v. Commissioner-2009 (240) E.L.T. A78(SC)
. Gauri Enterprises Vs CC, Pune 2002 (145) ELT (705) (Tri

Bangalore)
r CC (Airport), Mumbai Vs Alfred Menezes 2OO9 (242) ELT 334

(Bom.)
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o Shaik Jamal Basha Vs Government of India 1997 (9 1) ELT
277(APl

o VP Hameed Vs Collector of Customs Mumbai 1994173) ELT
a25(Tri)

o T. Elavarasan Vs Commissioner of Customs (Airport), Chennai
20rt (2661ELT 167 (Mad)

o Kadar Mydin v/ s Commissioner of Customs (Preventivc), We st
Bengal 2011 (136) ELT 758

o Vatakkal Moosa v/s Collector of Customs, Cochin 1994 (72) El,T
(G.O.l.)

o Halithu Ibrahim vs CC [2002-TIOL 195-CESTAT-MAD.
o Krishnakumari vs CC, Chennai 2OO8 (229]r ELT 222 (Tri-

Chennai)
. S. Rajagopal vs CC, Trichy 2OQ7 (2191 ELT 435 (Tri-Chennai)
o M. Arumugam Vs CC, Trichirapalli 2OO7 ELT3l I (Tri-Chennai)
o Union of India vs Dhanak M. Ramji 2OO9 (248]. E.L.T. 127 (Bom.)
o Peringatil Hamza Vs CC (Airport), Mumbai 2014 j(309) ELT 259

(Tri Mumbai)
o R. Mohandas Vs CC, Cochin 2016 (336) ELT 399 (Ker), the

Hon'ble Kerala High Court
o Bhargav B. Patel Vs CC, Mumbai
o Asian Food Industries, 2006 (204) ELT 8 (SC)

. Omprakash Bhatia 2OOl (127) ELT 8l Tri
o S. RajagoPal Versus Commissioner Of Customs, Trichy

7 . Mr. Shaikh Abdul Rizwan was oflered a personal hearing on

04.06.2021, 11.06.2021 and 27.06.202 1. I find that the noticee has not

bothered to appear for personal hearing on all the opportunitics to be hcard in

person nor have he has filed defense reply to the SCN. I u'ould like to mention

or rather record it here that proviso to sub-section (2) of Section 722A of the

Customs Act,1962 provides that adjournment shall not be granted more than

three times to a party during the proceeding. In the instant case before me, the

noticee has been granted opportunities to be heard in person for three times

but he failed to appear and as such I proceed further to decide thc casc bascd

on available records.

Discussions and Findings

8, I have carefully gone through the facts ol the case. Though sufficient

opportunity for personal hearing has been given, the noticee has not come

forward to appear for any of the hearings offered to him. The adjudication

proceedings cannot wait until the noticee makes it convenient to appear for the

personal hearing. l, therefore, take up the case for adju<lication on thc basis

of evidences available on record and defence reply.
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9. The sole issue for consideration is to decide show cause notice proposing

to confiscate one 24 KT Gold bar having purity of 999.O weighing 624.19O

Grams having purity 999.0 derived from 685.200 grams ol Semi Solid

Substance consisting of Gold & Turpentine Mix and black adhesive tape

used as packing material which was used to conceal the gold in paste form

placed under seizure vide panchnama drawn on 14.O'2.2O20. Thc seizurc r.r'as

made under the provisions ol Customs AcL, 1962 on the reasonable belicl that

the said goods were smuggled into India and liable for confiscation.

10. I find that the panchnama clearly draws out the fact that the passengcr'

was intercepted when he was passing and was about to exit the green channel,

and on the basis of passenger profiling, personal search of the passenger and

his baggage was conducted. The passenger did not declare the gold and dcnied

to have dutiable goods. It is mentioned in the panchnama that all his baggage

were subjected to X-Ray screening at the X-Ray Screening machine but nothing

objectionable was found. Thereafter, the passenger \.'zls asked to u'alk

through the Door Frame Metal Detector ("DFMD") after removing all the

metallic objects wearing on the body. The passenger readily removed all

metallic items and passed through the DFMD, s'hen hc passcd thror.rgh thc

DFMD, no alert sound was heard from the DFMD machine. The Customs

ofhcers politely asked the passenger whether he had any metallic substance on

his body, however the passenger denied again. Further on personal search ol

his clothes by Customs authorities, nothing was recovered. On suspicion that

the passenger has concealed some metallic substance in his body, he was

brought in the AIU office at SVPI Airport and was interrogated in a polite way

by Customs authorities, but the passenger continucd to dcny ol hirving

concealed any metallic substance inside his body. Thereafter on further and

repeated interrogation by Customs authorities, the passenger linalll'

confessed that he has concealed some gold paste in his rectum and after

sometime he was taken to toilet room where he removed ti,l'o black color.tt

capsules from his rectum. The Customs officer asked the passenger as to what

was inside the two capsules recovered from his possession, to which the

passenger informed that the same was gold in paste lorm. It is also on record

that the Government approved valuer has tested and certified vide report dated

14.O2.2O2O wherein he submitted that the one 24 kt. gold bar piece and one

gold remnant, totally weighing 624.190 Grams having puritv 999.0 was

derived from 685.200 grams of Semi Solid Substance consisting ol Gold &'

Turpentine Mix, valued at Rs. 22,87 ,780/ -(Rupees Twenty tu'o Lakhs erghtl'

seven thousand seven hundred eighty only) (Tariff Value) and Rs. 26,26,2801-

(Rs. Twenty six lakhs twenty six thousand two hundred eightl' onll') (Local
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Market Value) which was placed under seizure vide Panchnama dated

14.O2.2O2O in the presence ofthe passenger and Panchas.

11. It is further recorded under the panchnama that how the gold was

extracted from the said semi solid substance. I find that it is quite clear that

the passenger has neither questioned the manner of the panchnama

proceedings at the material time nor controverted the facts detailed in the

panchnama during the course of recording of his statement. Every procedure

conducted during the panchnama by the Officers is well documented and made

in the presence of the panchas as well the passenger. The passenger has not

dislodged any of the facts narrated in his deposition and has admitted in his

statement dated 14.02.2020 that the gold in semi solid paste iorm u'as

imported in contravention of the provisions of Customs Act, 1962. In fact, in

his statement dated 14.O2.2O2O, the passenger admitted that he had

intentionally not declared the seized items i.e. o\e 24 KT Gold bar having

purity of 999.0 weighing 624.190 Grams having puriry 999.0 derived l'rom

685.200 grams of Semi Solid Substance consisting of Gold & Turpentine

Mix on his arrival before the Customs officer with an intent to clear them

illicitly and evade payment of Customs duty and thereby, violated provisions of

Customs Act, the Baggage Rules, the Foreign Trade (Dcvelopmcnt &

Regulations) Act, 1992, the Foreign Trade (Development & Regulations) Rules,

1993 and the Foreign Trade Policy 2O15-2O2O.

12. Based on the facts, I find that that the gold bar (melted out of semi solid

substance found concealed in the rectum of the passenger) weighing 624.19O

Grams recovered from the passenger was imported by the passenger in an

ingenious way to smuggle gold in India with an intention to evade payment of

Customs Duty. The very fact that the gold was mixed with turpentine and was

found in semi solid condition suggests that the passenger had a clear mens rea

to smuggle go1d. It is seen that the passenger had not filed the baggage

declaration form and had not declared the gold which u,as conccaled in hrs

rectum, as envisaged under Section 77 of the Act read wrth the Baggage Rules

and Baggage Regulations. The passenger had attempted to smuggle gold into

India with an intention to evade payment of Customs duty. One 24 KT Cold

bar having purity of 999.0 weighing 624.190 Grams having puriw 999.0

derived from 685.200 grams of Semi Solid Substance consisting ol ()old &
Turpentine Mix cannot be construed as 'bonafide baggage, within the meaning

of Section 79 of the Customs Act 1962 read with para 2.26 of the Foreign Trade

Policy, 2015-2020. As per Para 2.26 of the Foreign Trade policy, a passenger is

allowed to import bona-hde household and personal effect only, as his bona-

fide baggage. It also seen that the passenger attempted to smr-rggle rhr: goo<ls
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without Iiling the Customs declaration form, uhich is in contravention of

section 77 of the Customs Act 1962 read with the Baggage Rules, 20 1 6

('Baggage RulesJ and Regulation 3 ol the Customs Baggage Declarariou

Regulations, 2O13 ('Baggage Regulations'). Thus, it is proved that the passenger

violated Section 77 , Section 79 of the Customs Act for import/ smuggling ol'

gold which were not for bonafide use and thereby violatcd Rule 1l o[ thc

Foreign Trade Regulation Rules 1993, and para 2.26 of the Foreign Trade

Policy 2Ol5-2O.

13. From the facts discussed above, and by not declaring the gold and

concealing it in paste form in his rectum , it is established that the passenger

had a clear intention to bring in the gold undetected and to clear it u,ithout

payment of Customs duty. The intention is evident by the fact that thc gold

was in semi solid form to avoid prima facie detection. The passenger u'oulrl

have gone out of the airport undetected if the Customs officers had not stoppcd

him. The case of smuggling of gold recovered from the passcnger's posscssion

and which was kept undeclared and concealed in paste lorm in his rectum

with an intention of smuggling the same and in order to evade pa1'mcnt ol'

Customs duty is conclusively proved. The act o[ omission in relation t<-r thc

subject goods falls within the ambit of 'smuggling' as defined under Section

2(39) of the Act. It is also seen that the gold is to be construed as 'prohibited',

in terms of the provisions of Section 2(33) of the Customs Act 1962. Hence, it

is proved beyond doubt that all the above acts of contravention on the part oi

the passenger has rendered one 24 KT Gold bar having pLrritv of qgs o

weighing 624.19O Grams having purity 999.0 derived from fr|5.200 grar.ns ol'

Semi Solid Substance consisting of Gold & Turpentine Mix totally valued at

Rs. 22,87,780/ -(Rupees Twenty two Lakhs eighty seven thousand seven

hundred eighty only) (Tariff Value) and Rs. 26,26,280 I - (Rs. Tu'cnty six lakhs

twenty six thousand two hundred eighty only) (Local Market Value), recovered

from Mr. Shaikh Abdul Rizwan and placed under seizure under Panchnama

dated 14.Q2.2020 is liable for conliscation under the provisions of Sections

111(d), (i), 111(l)and ll1(m)of the Act.

14. Further, the black adhesive tape uscd as packing meitcrial to hidc and

conceal gold in paste form seized under panchnama drawn on 14 O2.2O2O

which was attempted to be smuggled in India in contravention to the

provisions of Rule 3 ol the Baggage Rules 2016 read with Section 79 ol thc

Customs Act, 1962 and therefore, the said adhesive tape used for concealment

of the smuggled goods is liable for conliscation under the provisions of Sections

118(a) & 119 of the Customs Act 1962.
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15. Further, I find no merits in the submissions of noticee vide u,ritten repl)

vide undated letter received on 21.O9.2020 signed only by his Advocate that thc

that he is the owner of the gold under seizure. The passenger in his statement

dated 14.02.2O20 has stated that he has studied upto lo,h standard and sell

employed as a salesman in a readymade garment shop in Thane and earned

approx. Rs. 15000/- per month. The passenger in his statement dated

14.O2.2O2O has further stated that he had gone to Kuwait on 10.02.2020 ll-onr

Mumbai to Kuwait via Dubai and returned from Kuwait on 14.O2.2O2O bv .lazccrir

Flight No. J9 4O7 at SVPI Airport, Ahmedabad Terminal 2 as an Internation;rl

passenger. The passenger has not revealed whether he carried Rs. 22,87,780/- for

purchase of gold which he is not allowed to carry legally and his salary is

meager Rs. 15000/- per month hence it appears that the noticee is a carrier.

The passenger has not given any proof of source of money that the seized gold

belonged to him, invoice for purchase ol gold paste or anv corroboratory

documentary evidence under section 123 of the Customs Act 1962.1 find the

submission of noticee just an eyewash, after-thought and an attempt to mis-

lead the adjudicating authority.

16. The noticee has further requested that the goods may be released on [int'

and penalty. From the submission of the passenger itself that he is ready to

pay the Customs duty, fine and penalty, it is principally agreed by the

passenger that he had contravened various provisions of Customs Act, 1962

and the Rules and Regulation made there under. I find that in his defence,

noticee has cited following judgments along with other judgments in support of

his claim that seized goods should be released to him -
o Commissioner of Customs (Preventivc), West Bcngal Vs. India

Sales International reported in 2009 (2411 DLT 182 (Cal.)
o Shaikh Jamal Basha vs GOI, 1997 (S1l ELT 277 (APl
o Union of lndia vs Dhanak M Ramji (2003(248], ELT 128 (Bcnr)l
r Sapna Sanjiv Kohli Vs Commissioner ol Customs. Mumbai

[2010(2s3) ELTAS2 (sc)
. Horizon Ferro Alloys Pvt. Ltd. & othere vs Union ol'lndia
o Commissioner of Customs(AP) Vs Alfred Menezs i2OO9

(242)ELT334BOM)
o Dhanak Madhusudan Ramji Versus Commissioner of Customs

(Airport), Mumbai I2OO9(2371 E.L.T. 280 (Tri.-Mumbai)l
o A. Rajkumari Versus Commr. Of Cus. (Airport-Aircargo), Chennai

[201s (321) ELT s40]
o Mohd. Zia Ul Haque before Government of lndia T'2O14 13141849

GoI)
o Yaqub Ibrather Yusuf Vs Commr. Of Customs

[2O I I (263)ELT685]
o Shaikh Jameel Pasha Vs Govt. of India 1992(9 1)ELT 2ZZ(Apl
o Mohamed Ahmed Menu Vs Commissioner of Customs, Chennai-

2006 (2O5) ELT383 (Tri-Chennai)
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o Mohd Zia Ul Haque Vs Addl Commissionr ol Customs,
Hyderabad

. Commr. Of Cus. & C. Ex., Delhi-lV Versus Achiever lnternational
2ot2 (2861E.L.T. 180 (Del.)

o Shri Rama Sugar Industries Ltd. v. State of A.P., (1974) I SCC
534

o Rajaram Bohr A Versus Union Of India 2015 (322l. A.L.T.337
(Cal.)

o Yakub Ibrahim Yusuf vs CC, Mumbai 2Ol1 i263l, E.L.T. 685 (Tri.
Mumbai)

o Neyveli Lignite Corpn Ltd vs UOI 2OO9 (242) E.L.T. 487 (Mad.)
o HargivindDas K. Joshi Vs Collector of customs 1992 (611 ELT

172 (SC)

r Universal Traders v. Commissioner-2Oo9 (24O) E.L.T. A78(SC)
. Gauri Enterprises Vs CC, Pune 2002 (145) ELT (705) (Tri

Bangalore)
. CC (Airport), Mumbai Vs Alfred Menezes 2OO9 (242], ELT 334

(Bom.)
. Shaik Jamal Basha Vs Government of India 1997 (91) ELT

277(AP)
o VP Hameed Vs Collector of Customs Mumbai 1994(73) ELT

42s(Tri)
o T. Elavarasan Vs Commissioner of Customs (Airport), Chennai

20tt (266l.ELT 167 (Mad)
o Kadar Mydin v/ s Commissioner of Customs (Preventive), West

Bengal 2011 (136) ELT 758
o Vatakkal Moosa v/s Collector of Customs, Cochin 1994 172) ELT

(G.o.r.)
o Halithu Ibrahim vs CC [2002-TIOL 19S-CESTAT-MAD.
o Krishnakumari vs CC, Chennai 2008 (2291 EW 222 (Trt-

Chennai)
. S. Rajagopal vs CC, Trichy 2007 (219) ELT 435 (Tri-Chennai)
. M. Arumugam Vs CC, Trichirapalli 2OO7 ELT3 I I (Tri-Chennai)
o Union of India vs Dhanak M. Ramji 2OO9 (2481 E.L.T. 127 (Bom.)
o Peringatil Halrrza Vs CC (Airport), Mumbai 2014 j(309) ELT 259

(Tri Mumbai)
r R. Mohandas Vs CC, Cochin 2016 (336) ELT 399 (Ker), the

Hon'ble Kerala High Court
. Bhargav B. Patel Vs CC, Mumbai
o Asian Food Industries, 2006 (204) ELT 8 (SC)

. Omprakash Bhatia 2OO1 (1271 ELT 81 Tri
o S. Rajagopal Versus Commissioner Of Customs, Trichy

On going through the above case laws, I [-rnd that the case laws deal with

Section 125 of the Customs Act, 1962 which gives the auth<;rity to allow the

clearance or re-export of the confiscated goods to the adjudicating authority.

The ratio of the same is not applicable to the present case as the facts of the

present case are different from the cases cited by the noticee in his defense as

in the present case, it appears that the noticee is a carrier, hence the ratio of
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the same is not applicable to the present case. I also lind that there are

plethora of judgments in favour oi'release as well as against release of goods on

payment of duty, redemption fine ztnd penalty, once it is established that the

goods in question comes under the ambit oI "prohibited goods" as defined

under Section 2(33) of Customs Act, L962 and the act ol malafide intention in

relation to subject items fall within the meaning of "smuggling', as defined

under Section 2(391 of Customs Act, 1962. From the submission of the

passenger itself that he is ready to pay the Customs duty, fine and penalty, it is
principally agreed by the passenger that he had contravened various provisions

of Customs Act, 1962 and the Rules and Regulation made thcre under. I find

that it is a settled legal position that ratio of one case law should not be blindly'

applied to another case without examining the facts & circumstances ol each

case. The Hon'ble Supreme Court in the case of CCE, Calcutta Vs. Alnoori

Tobacco Products l2OO4 (l7O) ELT 135 (SC)l has stressed the need to discuss

how the facts of decision relied upon first factual situation of a given casc and

to exercise caution while applying the ration of one case to another. This has

been reiterated in judgment in the case of Escort ltd. Vs. CCE, Delhi [2004
( 1 73) ELT I 13 (SC)l and in case of CC (Port), Chennai Vs Toyota Kirloskar

l2OO7 (2131 ELT 4 (SC)1. In the instant case it has been established beyond

doubt that the gold was kept undeclared and concealed rn rectum and did not

declare even after DFMD check by Customs authorities, and hence falls within

the meaning of "prohibited goods" and the act of malafide intention in relation

to carrying 685.200 grams of Semi Solid Substance consisting of Gold &

Turpentine Mix concealed in rectum falls within the meaning of "smuggling"

and appears to be part of smuggling racquet. Moreover, the passenger has not

given any proof of source of money that the seized gold belonged to him or an1,

corroboratory documentary evidence under section 123 ol the Customs Act

1962 and as per the statement of the passenger his salary is meager Rs.

150OO/- per month. Hon'ble Supreme Court in case of Dropti Devi &Anr

reported in [(2012)65.C. R307] has observed and taken a serious vievv ol'

smuggling activities. The smuggiers by flouting the regulations and restrictions
by their misdeeds directly effect the national economy and thereby endanger

the security of the country. I think their citation of various judgments have

been answered.

17. I further hnd that the gold is not on the list of prohibited items per se bur

import of the same is controlled. The view taken by the Hon,ble Supreme Court
in the case of Om Prakash Bhatia however in very clear terms lay down the
principle that if importation and exportation of goods are subject to certain
prescribed conditions, which are to be fulfilled belore or after clearance o{'

goods, non-fulfillment of such conditions would make the goods fall within the
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ambit of 'prohibited goods'. This makes the gold seized in the present case

"prohibited goods" as the passenger trying to smuggle it withour filing any

declaration. Further, the fact is that the gold was undeclared and concealed

as capsules in rectum and did not declare even DFMD check with an

intention to smuggle the same and evade payment of Customs duty. By using

this modus it is proved that the goods are olfending in nature, on its
importation. Here, conditions are not fulfilled by the passenger as he concealed

gold in paste form in his rectum and did not declare even DFMD check. The

passenger has not given any proof of source of money that the seized gold

belonged to him or any corroboratory documentary evidence under section 123

of the Customs Act 1962 and as per the statement of the passenger his salary

is meager Rs. 15000/- per month hence it appears that the passenger is a
carrier .Hence, I am of the view or,e 24 KT Gold bar having purity of 999.0

weighing 624.190 Grams having purity 999.0 derived from 685.200 grams o[

Semi Solid Substance consisting of Gold & Turpentine Mix recovered from

the passenger would be liable to absolute confiscation. I am therefore, not

inclined to use my discretion to give an option to redeem one 24 KT Gold bar

having purity of 999.0 weighing 624.190 Grams having purity 999.0 derived

from 685.200 grams of Semi Solid Substance consisting of Gold &

Turpentine Mix on payment of a redemption fine, as envisaged under Section

125 of the Act.

18. I further find that in the case of Khemani Purshottam Mohandas Vs

CC,CSI Airport, Mumbai reported in 2Ol7 (354) ELT 275 (Trt. Mumbai),Hon'ble

Tribunal also upheld the absolute confiscation of the seized smuggled gold

holding the view that allowing redemption fine is at discretion of the

adjudicating authority based on the facts of case and the lact of smuggling of

gold \Mas not disputed in the case of Hon'ble Tribunal. In the case before me,

the fact is that the passenger attempted to smuggle the gold with an intention

to evade detention by Customs and therefore I am not inclined to use

discretion of giving option to the passenger as I find that the smuggled gold in

the present case is liable to absolute confiscation.

19. Similarly in its decision, the High Court of Madras in the case of

Samyanathan Murugesan reported at 2OO9 (247) ELT 21(Mad) held that the

Commissioner's order for absolute confiscation in a case of smuggling of gold

was proper.

Further I hnd that in a recent case decided by the Hon'ble High Court of

Madras reported at 2016-TIOL- 1664-HC-MAD-CUS in respect of Malabar

Diamond Gallery Pvt Ltd, the Court while holding gold jewellery as prohibited

Page 17 of 20



2o. In 2019 (370) E.L.T. 1743 (G.O.l.),before the Government Of lndia,

Ministry Of Finance,[Department of Revenue - Revisionary Authorityrl;Ms.

Mallika Arya, Additional Secretary in Abdul Kalam Ammangod Kunhamu vide

Order No. 17 l2Ol9-Cus., dated 7-7O-2O19 in F. No. 375l06lBl2Oi7-RA statecl

that it is observed that C.B.l. & C. had issued instruction vide Letter F. No.

a95/5192-Cus. VI, dated 10-5-1993 wherein it has been instructed that "in
respect of gold seized for non-declaration, no option to redeem the same on

redemption fine under Section 125 of the Customs Act, 1962 should be given

except in very trivial cases where the adjudicating authoriW is satisfied that

there was no concealment of the gold in question.

21. Given the facts of the present case before me and the rulings cited above,

the gold was kept undeclared and concealed in paste form in his rectum and

therefore was prohibited in nature and is liable to be confiscated absolurelv. I

therefore hold in unequivocal terms that one 24 KT Gold bar having purity of
999.0 weighing 624.790 Grams having purity 999.0 derived from 685.200
grams of Semi Solid Substance consisting of Gold & Turpentine Mix, placerl

under seizure vide panchnama drawn on 14.02.2020 and recovered from the

Passenger, would be liable to absolute confiscation under Section 111(d), (i), (l)

& (m) of the Act.

22. I find that Mr. Shaikh Abdul Rizwan has been proposed penal action

under the provisions of Section 112(a) & (b) of the Act. It is quite clear from the
above findings that he had involved himsell and concealed 685.200 grams of
semi solid substance consisting of Gold and Turpentine Mix in his rectum.He
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goods under Section 2(33) of the Customs Act, 1962 had recorded that

"restriction" also means prohibition. In Para 89 of the order it was recorded as

under ;

89. While consideing a prayer for prouisional release, pending

adjudication, uhetlwr all tte above can whollg be ignored by the

authorities, enjoined uith a dutg, to enforce tlrc statutory prouisions.

rules and notifrcations, in letter and spiit, in consonance with the

objects and intention of the Legislature, imposing

prohibitions/ restricfions under tlrc Customs Act, 1962 or under any

other laut, for th.e time being in force, we are of the uiew that all the

authoities are bound to follow the same, whereuer, prohibition or

restiction is imposed, and toten tte uord, "restiction", also means

prohibition, as held bg the Hon'ble Apex Court in Om Prakash

Bhatia's case (cited supra).



had further agreed that he travelled with concealed 685.200 grams of semi

solid substance consisting of Gold and Turpentine Mix hidden in his rectum

from Kuwait to Ahmedabad. He has accepted and admitted the facts and

panchnama proceedings. Despite his knowledge that the goods had to be

declared and they would be offending on its import, the Passenger had tried to

clear 685.200 grams of semi solid substance consisting of Cold and

Turpentine Mix in his rectum by not declaring the same by himself. The

passenger has not given any proof of source of money that the seized golcl

belonged to him or any corroboratory documentary evidence under section 123

of the Customs Act 1962 and as per the statement of the passenger his salary

is meager Rs. 150OO/- per month hence it appears that the passenger is a

carrier.The passenger has admitted in his statement dated 14.O2.2O2O that the

gold was bought by him for his own personal profit. Therefore, his liabilitv for

penal action under Sections 112(a) and 112(b) of the Act is established.

Therefore, given this fact, penalry could be imposed under section 112(i) of the

Act.

23. Given my above findings, I pass the following Order.

ORDER
I order absolute confiscation of the said or.e 24 KT Gold bar having

purity of 999.0 weighing 624.190 Grams having purity 999.0 u'as

derived from 685.200 grams of Semi Solid Substance consisting of

Gold & Turpentine Mix, valued at Rs. 22,87,780/ -(Rupees Twenry two

Lakhs eighty seven thousand seven hundred eighty only) (Tariff Value)

and Rs. 26,26,2801- (Rs. Twenty six lakhs twenty six thousand two

hundred eighty only) (Local Market Value), placed under seizure vide

panchnama drawn on 14.O2.2O2O, and attempted to be smuggled and

recovered from the passenger, under the provisions of Scctions I I l(d),

(i), 1110), 1l 1(m) of the Customs Act 1962;

I order absolute confiscation of the packing/ concealing material i.e.

black adhesive tape used as packing material to hide and conceal

gold in paste form seized under panchnama drawn on 14.O2.2O2O'

under Section 118(a) & 119 of the Customs Act;

l1

111 I impose a PenaltY of

T\ro lakhs only) on Mr. Shaikh Abdul Rizwan

Sections 1 12(i) of the Customs Act 1962;

Rs.2,00,o00/ -(RuPees

under the provisions of

(SI't nkhesh Mehta)
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F No VIII/ 10-53/ SVPIA/O & A/ HQ l2o2o-21
By Speed Post AD

To,

Mr. Shaikh Abdul Rizwan

Siddique Tower, 7th Floor,

Flat No.701, A wing Shil Road,

Bholanathnagar Mumbra,

Thane, PIN : 400612, Maharashtra

Dare: 29.O7 .2021

Copy to:
1. The Principal Commissioner, Customs, Ahmedabad.

2. The Deputy Commissioner, Customs, RRA, Ahmedabad

3. The Deputy Commissioner, Customs(AIU),SVPIA, Customs, Ahmedabad

4. The Deputy Commissioner, Customs, Recovery Cell, Ahmedabad.

5. The Deputy Commissioner, Customs, lrgal Prosecution, Ahmedabad.

6. The System In-charge, Customs, Ahmedabad for upload on the olficial

website i.e.httD: / /www.ahm badcustoms. gov. in

7. The Guard File.
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